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401(k) litigation and the root of fiduciary risk

"It ain't what you do, it's how you do it." — Leon Spinks, professional boxer

Prudent, consistently followed processes are keys to limiting fiduciary exposure. Those fiduciaries who neglect their
duties can find themselves on the receiving end of a lawsuit. In this article, we look at the bases for over a decade
of 401(k) litigation, examine the root causes, and discuss how investment committees can keep to the prudent
path.

401(K) SUITS: HOW MANY AND WHY?

In May of 2018, the Center for Retirement Research at Boston College (CRR) released a paper called “401(k)
Lawsuits: What Are the Causes and the Consequences?”. The paper examined the scale of litigation against 401(k)
plans between 2006 and 2017, the basis for that litigation, and the changes that litigation has caused in sponsor
behavior and plan design. Though the paper focuses on 401(k) plans, we believe that the observations could safely
be extended to other ERISA-governed defined contribution plans as well as non-ERISA plans that are subject to
similar expectations of fiduciary conduct.
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Source: Bloomberg Bureau of National Affairs, ERISA Litigation Tracker (2018) as reported by the Center for Retirement Research at Boston College.

The authors found that the basis for claims in litigation brought against plan sponsors generally fell in one or more
of three basic categories:

1. Inappropriate investment choices

The brief’s “inappropriate investment choices” category counted complaints that included “employer stock
investment losses,” “selection and monitoring of investment advisers/managers,” and/or “subprime
mortgage-related investment losses” as a basis.

2. Excessive fees
The “excessive fees” category counted complaints that included “excessive or unreasonable 401(k) plan
fees” as a basis. Both investment and administrative fees were considered.




3. Self-dealing

The authors counted complaints that included “proprietary mutual fund(s) investments” as a basis. In
general, “self-dealing” in an ERISA environment involves a fiduciary placing its own interest above the
interests of the plan and its participants.

Within the data are obvious trends. During the financial crisis of 2007-2009, there was a significant leap in the total
number of complaints, with much of the litigation based on inappropriate investment choices. This makes intuitive
sense, given the fallout of the crisis on stock prices (most relevantly, the impact on company stock funds) and on
investments with holdings in sub-prime mortgages (including “yield-enhanced” short-term funds, stable value
funds, and securities lending programs). Building in 2014 and after was a focus on excessive fees (mirrored in the
403(b) world) as well as self-dealing.

ERISA’S EXPECTATIONS

Regarding investments: ERISA imposes the “Prudent Man Standard of Care”." Fiduciaries are expected to act “with
the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in a like
capacity and familiar with such matters would use”. The standard places preeminence on the process used to select
an investment more than on the investment, itself. As the authors put it so well, “Two fiduciaries could choose the
same investment option and face different risks of liability if one followed a prudent decision-making and
monitoring process — for example, by considering the performance and costs of relevant benchmarks — and the
other did not.”™

Regarding fees: Just as ERISA doesn’t explicitly dictate what makes an investment prudent or imprudent, neither
does it provide specific guidance on what makes a fee reasonable or excessive. Rather, ERISA indicates that
fiduciaries must follow a prudent process to ensure that a plan pays only reasonable fees for necessary services.
This obligation is ongoing; it doesn’t stop at the selection of a provider or investment. As such, a fiduciary’s
assessment of the value of particular services or investments and their costs should be consistent, ongoing, and
regular.

Regarding self-dealing: ERISA prescribes that “a fiduciary shall discharge his duties with respect to a plan solely in
the interest of the participants and beneficiaries”."” Recent self-dealing litigation has most frequently involved plan
sponsors in the asset management industry who offered their own funds to their employees as investment options
in their own 401(k) plans. While the record of success for such litigation is mixed, it’s reasonable to expect that an
investment manager placing their own products in their own retirement plan could, at some point, face scrutiny for
doing so. Such situations place even bolder emphasis on the need for sponsors to have in place prudent,
consistently followed processes for investment and provider selection, as well as regular assessments of fiduciary
exposure.

IT ALL COMES DOWN TO PROCESS

Now that this data has been presented so well by the CRR, what’s the lesson for sponsors interested in avoiding
becoming a statistic? It boils down to process. Regardless of the categorization used to describe the nature of
litigation, the source of exposure in most complaints can be found in a failure to have and/or follow prudent policies,
procedures, and practices. While nothing can be done that will guarantee you’ll avoid litigation, putting ERISA’s
guidance into specific practice may keep you in a position to weather the possibility:
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People

Set up a formal investment committee. Ensure that members are “familiar with such matters”¥ and able to meet
the Prudent Man standard (basic training can be helpful). Create a committee charter so that all members
understand the duties and expectations of committee membership. Get the help of a capable consultant and, when
necessary, outside counsel. Good consultants and lawyers may add to your budget, but sound advice is usually a
cost-saver in the long run.

Policy

Document a formal Investment Policy Statement, then ensure that you follow it. A good policy will provide
meaningful guidance while avoiding language that can trap the committee into actions that run counter to
participant interests. Make certain that the policy fits your organization; it can be worse to have a policy that isn’t
followed than it is to have no policy at all.

Process
Conduct a regular schedule of meetings to monitor your plan and its investments. Document your meetings with
minutes. Ensure adherence to your Investment Policy and Committee Charter.

Investments

Compare investment performance to appropriate peer groups and benchmarks. Benchmark investment
expenses to appropriate peers no less than annually and be aware of all share class and vehicle options
available to your plan. Conduct investment manager searches in accordance with your investment policy
and document your decisions. Ensure that all committee members understand each of the plan’s
investments, including target date options.

Providers

Regularly review providers to ensure that they’re performing in accordance with their service agreements.
Benchmark the costs and services of administrative and managed account providers on a periodic basis to
ensure that expenses are reasonable and that services are competitive and meet the needs of your
participants. Ensure that committee members understand your managed account product, and review
participant data on a regular basis.

IN CONCLUSION

It can be easy to get distracted. Benefits managers and committee members have multiple responsibilities and
there’s only so much time in the day. Creating and adhering to a prudent process isn’t nearly as exciting as discussing
capital markets or trying to wring out a few extra basis points of return (or maybe it is?). However, while being a
good fiduciary isn’t easy, there’s no reason for an investment committee to be its own worst enemy. Formulating,
documenting, and following prudent policies and processes, maintaining a competent, interested investment
committee, and keeping focus on what has a material impact on participant success will go a long way to avoiding
problems, legal and otherwise, down the road.

Closing note: Mr. Spinks also said “I got hit a lot. I'm glad | lived through it.” — a sentiment with which sponsors on
the receiving end of litigation can likely identify!
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